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WAIVER OF PREMIUMS—NOTICE OF 
DISABILITY 


In order to obtain disability benefit payments under 

a policy of insurance, it is necessary that the insured 

notify the insurance company of the disability in ac- 

cordance with the terms of the policy. Under a policy 

which required that notice be given the company within 

120 days after the commencement of disability, an in- 

sured allowed his policy to lapse for non-payment of 

premiums, but subsequently instituted an action claim- 

ing that he had been entitled to benefit payments prior 

to the date of lapse. In that action it was found that 

PI R ie ee he had failed to notify the company of his disability 

ease Koute to: es until some eleven months after the commencement 
thereof and recovery was denied. 


Waiver Relied Upon 


In addition to benefit payments provided, the policy 
stated that the insurer would waive premium payments 
during the period of disability. Relying upon this 
provision, the insured instituted a second action seek- 
ing to have it declared that he was automatically re- 
lieved of the burden of paying premiums from and after 
the commencement of his disability and that his policy 
was still in full force and effect so that the beneficiary 
would be entitled to the death benefit upon his death. 
He based his contention on an admission of the pro- 
vision for waiver of premiums made by the insurer in 
the former action. He thus attempted to construe the 
policy to allow him, in the event of his total and per- 
manent disability, to select any one of the alternative 
methods of payment provided and to require notice 
only in the event of his selection of the method provid- 
ing for monthly benefit payments. 


Former Decision Binding 


The California Supreme Court in Long et ux. v. 
West Coast Life Insurance Company, reported at 
{| 501,449, held that the former adjudication was res 
judicata and that notice and proof of disability were 
essential to the claim that the policy was continued 
in force by waiver of premiums as well as to a claim 
for disability payments. The declaratory relief prayed 
was denied. 
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% NEGLIGENCE »* 
(Other than Automobile) 


Defective Bottles.—Plaintiff recovered a judgment in a suit 
brought to recover damages for injuries sustained when a 
bottle of ale exploded in her hand, the court finding that 
defendant had breached an implied warranty that the goods 
sold by him were of a merchantable quality. (Naumann v. 
The Wehle Brewing Company, Conn. Supreme Ct. of Err.) 
.. 401,558. 


Street Car Passenger Injured.—Plaintiff brought suit to recover 
damages for injuries sustained when she stepped into a hole 
in the street after alighting from defendant’s trolley car. 
The court, after stating the rule that a carrier of persons 
is required to discharge its undertaking with all due caution 
and forethought, held that defendant’s conduct was not so 
plainly free of negligence that the question should not go 
to the jury. Judgment entered for defendant was reversed. 
(Keener v. Tilton, N. Y. Ct. of App.). . .§ 401,563. 


Creation of Nuisance.—In a suit brought by plaintiff to recover 
damages for injuries sustained as the result of being struck 
by a sled while walking, the court held that the mere fact 
that defendant permitted coasting upon one of its streets 
did not of itself as a matter of law render it liable to respond 
in damages to plaintiff upon the theory that it had created 
a nuisance. (Bagni v. City of Bristol, Senn. Supreme Ct. of 
Err.) .. . 401,559. 


Municipality’s Liability—Defendant city voluntarily assisted a 
W. P. A. project by inviting the workers to use a corridor 
in a building where the city stored supplies for distribution 
to persons requiring relief. Plaintiff, a W. P. A. worker, 
sustained injury while working in the corridor. The evi- 
dence showed that the employees of the city created a 
dangerous condition in the corridor by the negligent man- 
ner in which they piled up the supplies. The court entered 
judgment for plaintiff on the ground that defendant breached 
its duty of exercising reasonable care to keep the corridor 
in a safe condition for use by the workers. (Duren v. City 
of Binghamton, N. Y., N. Y. Ct. of App.). . J 401,562. 


Hospital Patient Injured.—Plaintiff sustained injury while a 
patient in defendant hospital when a student nurse mas- 
saged her with carbolic acid instead of rubbing alcohol. 
The court held that, even though the trial judge erroneously 
failed to instruct the me that defendant hospital was a 
charitable institution, the general verdict returned in favor 
of plaintiff would stand, on the ground that the general 
verdict of the jury may have been based on a ground as 
to which no error was committed. (Lorenc v. The Hartford 
Hospital, Conn. Supreme Ct. of Err.). . .§ 401,560. 


Inn Guest Injured.—Plaintiff brought suit to recover damages 
for injuries sustained as the result of falling down a stair- 
way while a guest in defendant’s inn. Plaintiff contended 
that defendant negligently caused or permitted the lights to 
go out just as she was preparing to descend the stairs. The 
court reversed a judgment of nonsuit on the ground that the 
evidence as to defendant’s negligence and plaintiff's contribu- 
tory negligence raised questions of fact which required 
submission of the case to the jury. (Carpenter v. Syrett, 
Utah Supreme Ct.).. .§ 401,561. 


Landlord’s Liability.—Plaintiff sustained injury as the result 
of tripping over a toy automobile left on the step at an 
entrance of a building in which she was a tenant. The 
court denied a recovery on the ground that plaintiff failed 
Pa that the toy had remained in that position a 
sufficient length of time so as to put defendant landlord 
on notice. (Laflin v. Lomas & Nettleton Company, Trustee, 
Conn. Supreme Ct. of Err.) . .§ 401,557. 


Fall on Wet Floor.—Plaintiff sustained injuries when she 
slipped and fell on the floor of defendant’s banking estab- 
lishment as a result of the wet and muddy condition of 


said floor. The court denied a recovery on the ground that 
there was an entire lack of evidence showing that the bank 
had notice of the presence of the wet footprints on the 
floor. From all that. appeared in the evidence, plaintiff 
might have tracked into the room the mud and water 
which caused her to slip and fall. (Neil v. Bank of America 
National Trust & Savings Assn. et al., Calif. Dist. Ct. of App.) 
{ 401,565. 


Fall off Gang-Plank.—Plaintiff was denied a recovery in a suit 


brought to recover damages for the wrongful death of her 
son who was alleged to have lost his life as the result of 
falling off a gang-plank while attempting to deliver a pack- 
age to defendant’s boat, the court holding that the only 
justifiable inference which could be drawn from the evi- 
dence was that the intestate was somewhere in the general 
neighborhood of the defendant’s property, with a package 
addressed to it, and that in some way he was drowned 
near the wharf-boat of defendant. This evidence was insuffi- 
cient to warrant a recovery for plaintiff. (Frommell, Admx, 


v. Coney Island, Inc., Ohio Ct. of App.). . .J 401,564. 


Tick Infested Cattle—In an action against the United States 


based on the alleged negligence of federal agents in dipping 
and inspecting cattle that had been infested with ticks, 
before allowing such cattle to be shipped in interstate 
commerce and subsequently mixed with other cattle, the 
court held that plaintiffs had failed to establish negligence 
and judgment was for defendant. (Russell & Tucker et al. 
v. United States of America; Price et al., v. United States of 
America, Porter Bros. & Biffle et al. v. Same, U. S. Dist. Ct., 
N. D., Tex.).. . 401,566, 401,567. 


* LIFE * 


Disability Benefits —Findings of chancellor, who heard case 


after jury had been waived, to the effect that plaintiff was 
entitled to disability benefits under a policy issued by 
defendant and upon which liability was denied on the 
ground that the disease causing disability existed during 
the period excluded from coverage by the policy were held 
to be warranted by the evidence. (Phifer v. Mutual Benefit 
Health & Accident Association, Tenn. Ct. of App.) .. . | 501,445. 


Disqualification of Beneficiary—Upon a showing that the 


second wife of the insured was disqualified as beneficiary 
since a divorce decree obtained by the insured against his 
first wife was invalid, the first wife and her children were 
held to be entitled to the proceeds of the policy under the 
by-laws of the insurance association. (The Locomotive Mu- 
tual Life and Accident Insurance Association v. Deady et al., 
U. S. Dist. Ct., D. of N. J.)...9 501,446. 


Insurer’s Right to Equitable Relief—In an action seeking 


reformation of a policy which the insurer claimed was 

made under mutual mistake as to the age of the insured, 

the insurer was held entitled to equitable relief and to an 

injunction against a state court action instituted by the 

insured to recover claimed disability benefits. (Metropolitan 

Life Ins. Co. v. Schneider et al., U. §. Dist. Ct., D. of N. J.) 
7 501,447. 


Breach of Contract.—An insurer’s claim that a policy had 


lapsed for non-payment of premiums was held to be unwar- 
ranted upon a showing that the loan value of the policy 
was sufficient to continue the policy in force until the date 
of disability under the automatic loan provision of the 
policy. (Southland Life Ins. Co. v. Gatewood, Tex. Supreme 
Ct.) . .§ 501,448. 


Settlement of Claim.—The release of a claim for a lesser sum 


than the amount admitted to be due, there being no bona fide 
dispute as to the liability of the insurer, was held to be 
without consideration and void, the adjuster who obtained 
the release having done so by misrepresentations. (Texas 


Guaranty Life Co. v. Seale, Tex. Ct. of Civ. App.) . . 1 501,450. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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% AUTOMOBILE % 


Opposing Traffic Collision.—Plaintiff sought to recover prop- 
erty damage sustained when a truck, approaching from the 
opposite direction on the wrong side of the road, struck 
his truck. Defendants claimed that their truck was struck 
and thrown against plaintiff's by an automobile which 
passed plaintiff's truck and plaintiff insisted that no car 
passed its truck. The jury’s verdict in favor of plaintiff 
was upheld. (Cotham et al. v. Gerst Brewing Co., Tenn. Ct. 


of App.).. .[ 703,144. 


Collision Between Two Taxicabs.—Two taxicabs collided at 
an intersection. An injured passenger sued the drivers and 
owners of both cabs. The evidence being conflicting, it was 
held that the trial court erred in dismissing the action 
against the driver and owner of one of the cabs after the 
jury had returned a verdict holding all of the defendants 
responsible. (Shea v. Judson et al, N. Y. Ct. of App.)... 
{ 703,145. 


Employer-Employee Relationship.—Defendant was held not 
liable for injuries suffered by plaintiff in an intersection 
collision caused through the negligence of defendant’s em- 
ployee, the court holding that when the employee turned 
aside from the prosecution of his master’s business and 
proceeded to drive to his home for the purpose of getting 
his supper, he grossly deviated from his master’s business 
and, therefore, was acting beyond the scope of his employ- 
ment. (Causey v. Swift & Company, Ga. Ct. of App.)... 
{ 703,147. 


Humanitarian Doctrine.—Plaintiff’s husband suffered fatal in- 
juries as the result of a collision between his truck and a 
train owned by defendants. In a suit brought to recover 
the statutory penalty for his death, the case was submitted 


to the jury solely upon negligence under the humanitarian 
doctrine for failure of the operatives of the train to slacken 
its speed or to have sounded “an emergency warning with 
the whistle” after they saw the deceased “approaching and 
in a position of imminent peril” and oblivious of the ap- 
proach of the train. A judgment entered for plaintiff was 
reversed on the ground that the evidence was insufficient 
to require submission of the case to the jury on either 
of these issues. (Camp v. Kurn et al., Springfield Ct. of 
App., Mo.).. .¥ 703,148. 


Insufficiency of Allegations——In a suit brought to recover for 


personal injuries sustained as the result of the defective 
condition of a vehicle sold by defendants, it was held that 
allegations by plaintiffs that they did not know and could 
not discover specific defects in the vehicle were insufficient 
to state a cause of action, especially because the facts 
alleged indicated that they had the means of knowledge 
within their power. (June Estabrook v. Webber Motor Co.; 
Curtis Estabrook v. Same, Me. Supreme Jud. Ct.). . .] 703,146. 


Writ of Supersedeas.—The trial court having proposed to try 


a case arising out of an automobile accident before the 
disposition of an appeal from its order denying a change 
of venue, the appeal court ordered the issue of a writ of 
supersedeas to stay proceedings in said trial court. (Willing- 
ham et al. v. Pecora et al., Calif. Dist. Ct. of App.) . . .§ 703,142. 


Misconduct at Trial—A young man was seriously and per- 


manently injured in an automobile collision. Defendants 
admitted liability and the case was submitted to the jury 
on the issue of damages only. The judgment entered on a 
large verdict was affirmed, the court holding that the mis- 
conduct of a witness leading plaintiff around as though he 
were helpless did not prejudice the jury. (Murphy v. De- 
partment of Water and Power of the City of Los Angeles et al., 
Calif. Dist. Ct. of App.).. . 703,143. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





